L mete 2uwULUL 2adress himself par

Sttty 10 an administrative act thay might be

1. contrary to Iaw or regulation;

2. unreasonable, unfair, oppressive, or inconsistent with the general
course of an administrative agency's functioning;

3. mistaken in law or arbitrary in ascertainments of faer;

4. improper in motivation or based on irrelevant considerations;

5. unclear or _.sunnacmnnmw explained when reasops should have
been revealed;

6. inefficiently performed; or

7. otherwise objectionable;

COMMENT, The statute desirably details the kinds of administrative
acts whose occurrence hps chielly gencrated demands for the Q.
budsman system. This draft scts them forth as guides, not a5 limiza.
tions. The Ombudsman is told to devote himseif to these types of
problems, but he need not feel himself confineq to them if the
catalog later be found o be incomplete. Subscction (3) refers to
acts that rest on arbitrary ascertainments of face, Very clearly, the
Ombudsman must Mot attempt to be 3 Super-administrator, doing
over again what specialized administrarors have alrcady done and,
if he disagrees, substituting his judgment for theirs, In some in-
Stances, however, the Propriety of ap administrative zc; may rest
wholly on a factua] determination thag In turn rests on an ex.
cessively dimsy {oundation, As in cases that &0 to courts for review,
the Ombudsman should not regard as “arbitrary” anything and
everything with which he disagrees; but he should be in 3 position
to say, in essence, thar reasonable men would net have found the
facts in the way the administrator did,

Subsection (5) is not intendeq to create a new Iesal requirement
that findings of fact and conclusions of Jaw accompany cvery ad.
ministrative acr, It means merely that officia] actions shoukl be
understandable and,-usually, should Ie explained when thawe af.
fected by them seek fuller ::.F?:::::n. Experience abroad shiatws
that this is one of the areas maost :,:_.;czv. culilvased Ly Qb
men.

Subiseciion (%) refers achininivratise acs that may liewitin 10w
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Subsection (7} uses a catch-aj} phrase, “otherwise cbiectionahle,

This wij] perhaps emphasize the Ombudsman’s concern with sycp

MAters as ruglenegg and needless delay, both of which buli large

among citizeps' Sricvances,

(b) The Ombudsman My concern himself also with sirengthening
Procedures gng Practices whicp, lessen the s that objectionable
administratiye acts will occuyr,

COMMENT, m:cvuwpm:.nvw (®) makes clear that the Ombudsmag

should have large ang Continuous interes; in “brevenrive medli-

cine” rather than solely in rying to abare 5 diliculty after it has
arisen, :

Section 7. dction op complaings, (@) The Ombudsman may re-
ceive Complaint from any source concerning an administrative act,
He shall condyce 4 suitable Investigation into the things complained
of unless he believes thar

1. the complainant has available to hin another Temedy or channel
of complain: which he oyl Teasonably be cxpected to uge;

2. the grievance Pertains to a magrer ouiside the Ombudsman’s
Ppower;

3. the Complainant’s interest s m:mcan.n::w related to the subject
matter;

4. the complaing s trivial, frivolous, vexatious, or not made in good
faith;

5. other complaints are more worthy of dttention;

6. the Ombudsman's Tesources are insulficient for adequate inves.
gation; or

7- the complaing has been too long delayed 1o Justify present ex.
amination of js merit,

The Ombudsman’s declining o investioate 5 complaing shan tot,
however, pyy him from Proceeding on i own motion (o inquire ing
the magger complained ahoy, O 1Mo reiaged problens:

COMMENT, The daty to act oy cvery compiaing shaild e b in-

posed, partly hecanse the dimensions of the war Birrddeg; LA FTET I
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of expense and time are realistic barriers to a complainant’s pur-
suing the theoretically available remedies. In those instances accass
to the Ombudsman should not be precluded. Subsection (1) leaves
the avenue open, but the traffic is still subject to control.

Another policy choice is reflected in Subsection (5) which does not
Tequire that every complaint be based on a claimed invasion of a
strictly personal interest. This permits a complainant to bring to
the Ombudsman’s notice a matter of public rather than purely
private concern. But if the complainant's concern with the subject
matter is too attenuated, the Ombudsman may choose not to
investigate,

Subsection (7) does not contain an explicit “statute of limitations”
on complaints, though the Ombudsman is left free to reject thaose
based on stale claims or ancient grudges. In Sweden complaints
must be acted on if filed within ten years of the cvents in question;
Denmark, New Zealand, and Norway, by contrast, require rejection
of any complaint pertaining to occurrences beyond the preceding
twelve months. Neither extreme scemns desivable. The present drafrs
Iays down no rule in this respeet, but allows the Omibudsman to
pick his way at the outset. Later, in the light of experience, he may
wish to promulgate some rules of his own, as is allowed by Section
g (b), above,

(b) After completing his consideration of a complaint (whether or

not it has been investigated) the Ombudsman shall suitably inform
the complainant and, when appropriate, the administrative agency or
agencies involved.

COMMENT. A decision not to investigate a complaint does not mean
that it has been altogether ignored. For example, the Ombudsman
and the agency involved may regard the complaint as an adequate
equivalent of a petition for administrative review of which the
complainant has not yet availed himself; the Ombudsman may in
, such a case simply forward the complaint to the appropriate apj.el.
Iate autharity, advising the complainant that this hus Leen done
in his behall In other invances vers extensive feral analtsis o

be vmdertiben picliminarilv, lea g to the comcleting thigy
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mental in nature. The Ombudsman’s judgment must be relied upon
to determine the suitable response in those instances. All practicing
Ombudsmen do in fact take great pains to communicate fully and
frankly with complainants, in general. This is particuiarly true as
to cases whose merits have been explored. The Ombudsman's find-
ings and reasoning have powerfully shaped public opinion as well
as official attitudes, Conclusions adverse to a compluinant’s position
deserve to be well explained, as has been done consistently by all
forcizn Ombudsmen,

Some proposals have cxplicitly required that if a complaint has

reached the Ombudsman through a member of the legislature, the

Ombudsman must report his findings and recommendations (if

any) to the legislator who had forwarded his constituent’s com-

plaint. Csaoza:u%: the Ombudsman, guided by ordinary tact and
prudence, would ao—_:nu:\ furnish to legislative intermediarvies
copics of his explanations to complainants and affected officials;
making statuiory provision for simple couriesy scems unnecessaty.

If anything more is E:njama by the suggested requircment that

the Ombudsman “report” to a legislator f.:o has forwarded a con-

stituent’s complaint, the requirement should be resisted. The

Ombudsman should not be perceived as a staff aide wiose activities

may be directed by individual legislators, to whom he must then

report back.

() A letter to the Ombudsman from a person in a place of deten-
tion or in a hospital or other institution under the conirol of an
administrative agency shall be immediately forwarded, unopened, to
the Ombudsman.

COMMENT. A provision of this nature has commonly been included

in ombudsman statutes. It provides a measure of psychological

assurance that everyone may have Hn.:.é access to the Ombudsiman
without fear of reprisal.

Section 12. Consultation with agency. Before announcing a con-
clusion or recommendation that eriticizes an administrative agency or
any person, the Ombudsman shall consult with that ageicy or person.

contstrs. No provision nead be made for giving soecifie nodoe

that the waluadvaan has dedided o dnvedicae, 41 e diet
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and whatever material he deems pertinent, the Ombudsman is of the
opinion that an administrative agency should 1) consider the mauer
further, 2) modify or cancel an administrative act, ) alter a regulation
or ruling, 4) explain more fully the administrative act in question,
or 5) take any other step, he shall state his recommendations to the
administrative agency. If the Ombudsman so requests, the agency
shall, within the time he has specified, inform him about the action
taken on his recommendations or the reasons for not complying with
them;

coMMENT. Though the Ombudsman will rarely have reason to make
a recommendation if he does not find an error in what the admin-
istrative agency has done or neglected to do, he should remain free
to suggest improvements in method or policy even when the existing
practice may be legally permissible. Thus he may facilitate one
agency's learning about and taking advantage of the expericnce of
another.

Section 13 (a) contemplates no entry of judgment, as it were, but
simply the cxpression of opinion by the Ombudsman. He is not
a superior official, in a position of command. He cannot compel a
change in an administrative act. T1is recommendation may, however,
induce an agency to exercise whatever power it may still possess to
right what the Ombudsman points out as a past mistake. Bearing
in mind that consultation under Section 12 will precede recom-
mendation under Section 13, one may safely predict that rashly
critical opinions will not be expressed.

(b) If the Ombudsman belicves that an administrative action has
been dictated by laws whose results are unfair or otherwise objection-
able, he shall bring to the .. ... ... ... .. ... [name of legislative
body]'s notice his views concerning desirable statutory change.

+ coMMENT. This subsection makes clear that the Ombudsman's duty
extends beyond simply finding that an adminisirator acted in accord
. with existing statutory law; if the law iiself produces unjust results,
he should bring this to legislative notice. He is not meant to be a
gencral social reformer, but he does have an obligation to take

- T
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o?s.moz adverse ta an administrative agency or official he shall {unless
excused by the agency or official affected) include the substance of
any statement the administrative agency.or official may have made to
him by way of explaining past difficulties or present rejection of the
Ombudsman’s proposals.

"coMMENT. Bringing his views into the open is the Ombudsman's
sole means of gaining the public’s support. This scction permits
publication even when an agency has accepted a recomimendation.
Publicity may be needed to call other administrators’ attention to
current developments and also to remind the public at large that
the Ombudsman is functioning for the citizenry’s benefit. Publicity,
however, occurs at the end and not at the beginning of discussions
with the agency involved. Persuasion is the chief instrument in
gaining administrative agencies’ favorable response to suggestions.
Only when persuasion fails will the Ombudsman begin to think
about mobilizing the force of public opinion. To guard against
one-sidedness, the Ombudsman is required to disclose the criticized
agency's or ofiicial’s view of the matter along with his own, when
the two views differ.
Section 15. Reports. In addition to whatever reports e may mak
from time to time, the Ombudsman shall on or about February 15 of

each year report to the ................ [name of legislative body]
and to the ................ [title of the chicf exccutive] concerning

the exercise of his functions during the preceding calendar yeur. In
discussing matters with which he has dealt, the Ombudsman need not
identify those immediately concerned if to do so would cause needless
hardship. So far as the annual report may criticize named agencics
or ofiicials, it must also include the substance of their replies to the
criticism.

Section 16. Disciplinary action against public personnel. Ii the
Ombudsman has reason to believe that any public official, employee,
or other person has acted in a manner warranting criminal or disci-
plinary proceedings, he shall refer the matter to the appropriate
authoritics.

Section 17. Ombudman’s immuniltics. (a) No proceeding, opinion,
or expression of the Ombudsman shall be reviewable in any court;

»




IMMunity {rom harassment: Dy lawsuit that 15 shared by judges and

many other officials, It docs not preclude criminal prosecution were

serious misconduct ever to be brought to light; moreover, Section 6

provides for removal from office were the Ombudsman to be found

miscreant.

() Neither the Ombudsman nor any member of his staff shall be
required to testily or produce evidence in any judicial or administra-
tive proceeding concerning matters within his official cognizance, ex-
cept in a proceeding brought to enforce this Act.

coMMENT. Subscction (c) saves the Ombudsman’s office from the

awkwardness of interrupting its on-going work in order to testify

about matiers concerning which it may have received information

{often given in coniidence). The subsection dees not, however,

preclude the Ombudsman's testifying in proceedings needed to

enforce the Act, such as an action to compei compliance with a

subpocna or a prosccution 2gainst a violator under Scction 1g,

below. The subscction does prevent his being used as an adjunct
to private litigation.

Section 18. Rights and duties of wiinesses, (a) A person required
. by the Ombudsman to provide information shall be paid the same
fees and travel allowances as are extended to witnesses whose at-
tencdance has been required in the courts of this state;

(b) A person who, with or without service of compulsory process,
provides oral or decumentary information requested by the Ombuds-
man shall be accorded the same privileges and immunities as are
extended to witnesses in the courts of this state, and shall also be
entitled to be accompanied and advised by counsel while being ques-
tioned.

(c) If a person refuses to respond to the Ombudsman's subpoena,
refuses to be examinéd, or engages in obstructive misconduct, the
Ombudsman shall certify the facts to the ................ [insert
name of suitable court]. The court shall thereupon issue an order
directing the person to appear before the court to show cause why
he -should not be punished as for contempt. The order and a copy of
the Ombudsman’s certified statement shall be served on the person.
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Mr. Gregorio M, Borja moved to place Proposition No. 27A on the order
of thirg Yeading. Seconded ang discussion held thereon,

Mr. Francisco R. Santog moved to amend 8aid proposition as follows:

Mr. President Put the question whether the Convention would agree to
Mr. Santog! motion and it was determined in the affirmative, a majority
Oof the delegates elected to the Convention and present voting in favor
thereof.

Mr. Joseph F, Ada moved to amend gaid mnovmmwﬁwo= as follows:.

Page 1, line 8, strike out the zoﬂm.=m»x=wum-usmmﬂﬂ:ﬂrm.:oum_hnrn.
"four", .

No second,. motion defeated, ~ 8 s
Mr. Joseph F. aqa Moved to amend saig Proposition as follows:

Page 1, line 10, after the worg =mnsH=hmnHmnw<m= insert the
words "legislative and judiciai®, £

No Second, motion defeated.

Mr. Francisco B. Aguon moved to amend saiqg Proposition ag follows:

Page 1, line 9, strike out the worgd "three" and insert the
word "two", _ 8

No Second, motion defeated, Discussion continued,

Mr. Joseph F, Ada moved to amend sgaid Proposition asg follows:




favor thereof. {Discussion continued)

Mr, Adrian C. Sanchez moved to refer said proposition back to the
Executive Commitee. Seconded and discussion held thereon.

Mr. President put the question whether the Convention would agree to
said motion and it was determined in the negative, a majority of the
delegates elected to the Convention and present not voting in favor
thereof. (Discussion continued)

Mr. Adrian C. Sanchez moved to ~pass said proposition én file until
next session. ' Seconded.

Mr.President put the question whether the Convention w4 aaves +n

said motion and it was determined in the affitmative,a majority of the
delegates elected to the Convention and- present voting in favor thereof.

Proposition zom..Hm & 30

Mr. Joseph F. wmm_50<mm to pass Proposition Nos. Hm and 30 on mwwm.
Seconded.

Mr. President put the question whether the Convention would agree to
said motion and it was determined in the affirmative, a majority of -
the delegates elected to the Convention and present voting in favor

thereof.

Proposition No. 7

Mr. Gregorio M. Borja moved to pass Proposition No. 7 on.file. Seconded.

Mr. President put the question whether the Convention would agree to
said motion and it was determined in the affirmative, a majority of
the delegates elected to the Convention and present voting in favor
thereof.

Proposition No. 15

Mr. Joseph F. Ada moved to place Proposition No. 15 on the order of

third reading. Secondedard clicbiactny bl LFTZL N,




