Incorporated and Unincorporated Territory

The terms "incorporated territory" and "uninecorporated territory"

Were coined by the Supreme Co in the insular cases 1901 E”LGn order to
fween %—056- rfervidor fres b et (dmg, el e 3 Y 7‘43‘
disti

7 the extension of such lawe,

The power to extend
these laws and thus incorporate 2 territory is an exclusive

power @f Congress

which may be exercised through ne of the following means:*

l. By act of Congress in which it is the expressed willof Congress

to "incorporate" saig territory;

2. By act of Congress which extends the Constitution with all rights

and appurtenances to said territory;

3+ By act of Congresgs which, in the absence of any evidence contrary

to the intension to "incorporate" said territory, declares an

intension to confer political and civil rights on the inhabitants
as simerican citizens,

Once a territory has been "incorporated" into the union by any of the

above mentioned means, the Federal Constitution applies to and becomes

operative in that territory, This is exemplified by those provisions of

the Organic Acts of the territories of Alaske and Hawaii, which are quoted

on page « It weas solely by virtue of these provisions that Alasks

and Hawaii were congidered "incorporated territories,"
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e *I% is unprecidented for a territory to be incorporeted by any
pR%

QL»E#J other means than an Act of Congress, but there is no evidence contrary

to the opinion that a territory may be incorporated by joint resolution,
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! When the Constitution of the United States with all rights and

and the territory is thus gopsidere 544
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to be incorporated into the Union,¢the tertitolry in question has reached

apioﬂrtences is extended to a territo

the closest, political relationship to the Union Possible short of state-
hood

e
,(})7 he term "incorporated berritory"

from the term "unincorporated territory"

s &t least “when distinguished -

s 1s concerned only with this poli-

tical relathonship to the Union, The civil and politiealarigh'bs extended to

the inhabitants of an incorporated territory are determined by Congress
in the same wa’ Congress determines the extension of such rights to the

1nhab1tants of unincorporated terntoriesﬁ.ﬁ& ors rask @ancasdied) a w3
T e, 'Jé J\.A; -
mb Unineo:rpomted territory 15,T1zerritory appurtenant to the United States

anéd not a part of the United States for a1l Purposes; yet ib is a territory
under the complete and absolute dominion of the United States over which
civil governments of different forms may be established, Ite inhabitants,
though not incorporated into the b&d__y_poli‘bic, nevertheless, owe allegiance
to the United States and are entitled to the protection of such laws of the

United States and provisions of the Federal Constitution as Congrees may
deem applicable.
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*Civil rights are positive acts of government designed o protect
persons ageinst arbitrary or diseriminatory treatment by government

or individuals, Though the term is often used interchangeably
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AN /f with "eivil liberties", the latter generally refers to negative
'?I restminhﬁ upon government as found in bills of rightss A political

rightg is the right to pertisipate in the management of government

and to influence public policy.



Zmeorperated and Unincorporated

( ; N al mz .Prwi‘ﬁ“‘"m 0.0 N N
\ r oA e O ~ mm G \- :_--'-“-__"_--_"_\-‘: o sroniniz e o~ bt ot e
,1 \K (_‘\\ -Q}J-" L‘t& LV "'? —" Agn v * :\L YA _NAN 'Sv._.“‘v aA ety

There are prinarily three provisiona of the Faderal Consti-
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tution #wem whieh the Federal Government dnr%éns its sovereignty

over territories.
L, Article IV, Section 3, Paragraph 2
“\The Congress shall have the power to dispose of

and make all meedful Rules and Regulations res-
pecting the Territoery or other property belonging
to the United States...; =

2., Article II, Section 2, Paragraph 2
"He (The President) shall have power, by and with
the advice and consent of the Semate, to make
treaties, provided two thirds of the Senators
present concur,,.";

3. Article II, Sectiom 2, Paragraph 1
"The President shall be commander in chief of
the Army and Navy of the United States,,.."

.;M{The first case, the power of Congress to make all needful rules
and regulations, is comspicuously brief., It has been expressed that{
"It is a matter of some surprise that the only explicit provision
of the Constitution of the United States in regard to the territeory
not embraced within the jurisdiction of a state is expressed inf:
(Article IV, Section 3}.. Governor Morris, who wrete the provision

subsequently declared that it was intended to confer power to govern

acquisitions of territory as "provinces and allow them mno voice

in our councils",
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The second case, or-ths treaty making powar)ls important
here because it:

l. Automatically carries with it the Power to acquire

territory and;

2, A treaty, omce ratified by 2/3 of the Semate, becomes

the "law of the land" and acquires equal standing
with any law duly passcd by both houses of the Congress,

A treaty acquiring territery can¥; and often does, assume: the
same authority as any act or duly passed reosoiutien of Congress)ﬁﬁinh
iﬂkih; "rules and regulations respecting territory"”, and shall be
the "Law of the Land" and the law of the territory acquired.

This -ehalil continues to—be until Congress shail exercise®its powers

under Article IV, Sectiom III.,ﬁ\
ch;The fact that this exewcise of powers by Comgress shall

"annull" any provialons of the treaty means that the Comngressional
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paradax that emne "law of the 1andmhn of a higher priority than
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mcr "law of the land")\is not beimg suggested.

The third proviaion)"The President shall be commander in
Chief of ghe Army and Navy of the United States,"is included, in this
analysis because of its powers of pursuasion.

In time of war, whem it is necessary for the armed forces
of the United States zgcoccupy foreign territory, original sovereignty
of that tarritory,‘%\suspended. Since it is mever desirable that
sovereignty be held in suspension , it is usually paseed to the occupying
military forces and amn "occupational governnentﬂfﬁ;tablished. Ultimate

]
sovereignyy'then by virtue of the above quoted #ivision)rasts in the
*See Appendix C



President., If, prior tz the ensuelng cessati of h ostilities, the
o -r__u...fb-yr ’ hy e

president should fail to withdraw Q forces and,/or retu.rn sovereignty

to the original government it would be unpresedented for the resultant

treaty to remain mute on the subject and cessation of such territory

by treaty becomes a precedented passibility.

The Extension of the Constitution of the United States to territories
of the United States.

F ¢
The extent to which the federal constitution applies to newly

acquired territory is considerably discussed throughout the -entime

history of the Supreme COM 0—&% ﬁk%M(ﬁthm
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does not immedietely apply te-newly-

supported
by the destinction drewn between the "Several States”and“au territory
subject to the jurisdiction thereof' by the 13th, 18th and gaéh amend=
ments. The clear intention to indude territories in these amendments,
excludes them from other amendments and provisions where they are not ®%
clearly and expressley included,

——— AThe fundamental provisions of the Constitution guarantee
certain rights to all within its protection. These rights, by repeated %
deeisions of the Supreme Court, have been divided into two classes:

A, Artificial or remedial rights which are peculiar to our
own system or jurisprudence and not inherent on the naturel law; and
‘ B. Natural or personal rights to which all should be entitled,
enforced inthe Constitution by prohibition against interference with them,
Certain artificial rights so set oufs in the Constitution are,
for instance, the right of indictment by grend jury and of trial by

petit jury . It has been deoided%

that rights of this character are
not among the fundamental rights which Congress in legislating for a

territory not incorporated into the United States, must secuee t0 its




inhabitants, just as a State may do away with trial by Jjury and not pe
in violation of the Constitution., In harmony with these decigions it
has been further held that until Congress shall extend rights of this
character to the inhabitants of newly acquired territory, the judiecial
System prevailing in such territory, not the federal system contemplated
by the Constitution, is applicable and controlling,

However, in the Insular Cases,7 as well as in otherss, where
the Supreme Court reviewed nearly the whole range of sovereignty of the
United Btated over its possessions, defining what laws, statutory and
Constitutional, are not applicable o unincorporated territories
until Congress shall so extend them, it is made very clear that there
are Constitutional rights of a naturel or personal nature which Congress
can not, in legislating for such outlying territories, deny t9p their
inhabitants,

In these cases, the Supreme Court expressed the view that
even if the citizens of such territories are not citizens of the
United States and are regarded as aliens they are nevertheless entitled
10 be pratected in life, liberty and property and may not be deprived

thereof without due process of law,




